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Certificate in Surrogacy and Reproductive Technologies Law

Cross‑Border Surrogacy and Jurisdictional Issues

Altruistic Surrogacy
Concept: A surrogacy arrangement in which the surrogate receives no monetary compensation beyond
reimbursement for reasonable expenses.
Related terms: commercial surrogacy, surrogate mother, reimbursement, ethical considerations.
Explanation: Altruistic surrogacy is often favored in jurisdictions that prohibit profit‑making surrogacy. The
surrogate’s motivation is typically personal, such as helping a friend or family member, or a broader
humanitarian desire. Practical application includes drafting contracts that clearly delineate reimbursable
costs, such as travel, medical expenses, and maternity wear, while avoiding language that could be
interpreted as payment for services. Challenges arise in cross‑border contexts where the surrogate’s home
country permits only altruistic arrangements, but the intended parents reside in a jurisdiction that allows
commercial surrogacy, creating potential legal conflicts over enforceability and the classification of
expenses.

Babies Born Abroad (BBA)
Concept: Children conceived through surrogacy who are physically born in a country different from that of
the intended parents.
Related terms: birth registration, citizenship, passport issuance, jurisdictional conflict.
Explanation: BBA cases often trigger complex legal questions about the child’s nationality, parental status,
and the applicability of the birth‑country’s surrogacy laws. For example, a couple from Country A may
commission a surrogate in Country B; the child is born in Country B, where surrogacy is legal, but Country A
does not recognize foreign surrogacy orders. Practically, intended parents must navigate dual registration
processes, secure appropriate travel documents, and sometimes engage in post‑birth adoption procedures.
Challenges include the risk of the child being stateless, delays in obtaining passports, and the potential for
the surrogate’s country to assert parental rights based on its domestic statutes.

Birth Certificate Amendment
Concept: The legal process of altering the information on a child’s birth certificate to reflect the intended
parents as legal parents.
Related terms: civil registration, parentage orders, consular registration, legal parentage.
Explanation: In many jurisdictions, the birth certificate initially records the surrogate as the mother. Intended
parents must then apply for an amendment, which may involve court orders, DNA testing, and compliance
with both the birth‑country and home‑country laws. For instance, in Country X, a court may issue a
parentage order that allows the intended mother’s name to replace the surrogate’s. Challenges include
divergent legal standards—some countries require a post‑birth adoption, while others permit direct
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amendment—leading to uncertainty for parents traveling across borders with the child.

Commercial Surrogacy
Concept: A surrogacy arrangement where the surrogate receives a fee for her services beyond basic
expense reimbursement.
Related terms: altruistic surrogacy, surrogate compensation, regulated markets, ethical debate.
Explanation: Commercial surrogacy is legal in a limited number of jurisdictions, often with strict regulatory
frameworks that stipulate maximum fees, eligibility criteria, and agency licensing. Intended parents from
countries where commercial surrogacy is prohibited may seek services abroad, creating cross‑border legal
exposure. Practical steps include ensuring the surrogate’s contract complies with the law of the surrogacy
country and that the intended parents can later obtain legal recognition of parenthood at home. Challenges
involve potential exploitation concerns, the risk of contract invalidity when returning home, and the
possibility of the surrogate’s country imposing retroactive restrictions on the child’s citizenship.

Contractual Capacity
Concept: The legal ability of parties to enter into a binding surrogacy agreement, encompassing age,
mental competence, and statutory authority.
Related terms: capacity to contract, consent, legal age, undue influence.
Explanation: Both the surrogate and the intended parents must possess contractual capacity under the law
of the jurisdiction where the agreement is executed. For example, if a surrogate is a minor in Country Y, the
contract may be voidable, regardless of the intended parents’ status. Practically, agencies conduct thorough
background checks and obtain notarized statements confirming capacity. Challenges arise when a
surrogate’s capacity is later contested due to health complications, coercion allegations, or differing age of
majority standards across borders, potentially invalidating the agreement and jeopardizing parental rights.

Cross‑Border Jurisdiction
Concept: The legal authority of a state to apply its laws to events or persons that have connections to
multiple countries.
Related terms: extraterritoriality, conflict of laws, forum non conveniens, jurisdictional nexus.
Explanation: In surrogacy, cross‑border jurisdiction determines which country’s laws govern the surrogacy
contract, the parentage order, and the child’s status. Courts may apply the law of the place of performance
(where the surrogate resides) or the law of the intended parents’ domicile. For instance, a court in Country A
may decline jurisdiction, citing that the substantive events occurred in Country B. Practical implications
include the need for parties to anticipate which jurisdiction will ultimately decide parentage. Challenges
involve divergent legal regimes, the risk of “forum shopping,” and the possibility that no court will recognize
the intended parents’ claim, leaving the child in legal limbo.

DNA Testing
Concept: Genetic analysis used to establish biological relationships between the child, surrogate, and
intended parents.
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Related terms: paternity testing, maternity testing, forensic genetics, parentage verification.
Explanation: DNA testing is a cornerstone of many surrogacy legal processes, providing objective evidence
for court orders and passport applications. In cross‑border cases, test results must be admissible under both
the birth‑country’s and home‑country’s evidentiary standards. Practically, parties arrange for accredited
laboratories to conduct tests and issue internationally recognized reports. Challenges include differing
privacy laws, the need for chain‑of‑custody documentation, and potential disputes if the surrogate contests
the results or if the test reveals unexpected genetic information, such as undisclosed donor ancestry.

Embryo Transfer
Concept: The medical procedure of placing a fertilized embryo into the surrogate’s uterus.
Related terms: in‑vitro fertilisation (IVF), embryo implantation, reproductive technology, gestational carrier.
Explanation: Embryo transfer marks the commencement of the gestational phase in surrogacy. The process
must adhere to the medical regulations of the surrogate’s country, which may dictate the number of
embryos transferred, donor anonymity, and clinic licensing. Practically, intended parents coordinate with
fertility clinics to schedule the transfer, ensuring that all legal documentation, such as consent forms, is
completed beforehand. Challenges involve differing standards for embryo quality, legal restrictions on the
use of donor gametes, and the potential for failed implantation, which can trigger contractual disputes over
compensation or the need for additional cycles.

Extraterritorial Application
Concept: The extension of a state’s laws to conduct or persons outside its territory.
Related terms: extraterritorial jurisdiction, universal jurisdiction, nationality principle, protective principle.
Explanation: Some countries assert extraterritorial jurisdiction over surrogacy arrangements involving their
nationals, even if the surrogacy occurs abroad. For example, Country C may require its citizens to obtain a
court order recognizing foreign surrogacy contracts before returning home. Practically, intended parents
must anticipate such requirements and secure the necessary legal instruments in the birth‑country.
Challenges arise when extraterritorial statutes conflict with the host country’s regulations, potentially
rendering the arrangement illegal in one jurisdiction and leading to sanctions, denial of parental
recognition, or criminal liability.

Forced Adoption
Concept: A situation where a child born via surrogacy is compelled to be placed for adoption due to legal
obstacles faced by the intended parents.
Related terms: relinquishment, child welfare, best‑interest standard, compulsory adoption.
Explanation: Forced adoption may occur when a surrogate’s home country does not recognize the intended
parents, and the child cannot be legally transferred. Authorities may intervene, placing the child with local
adoptive parents, often against the wishes of the intended parents. Practical prevention includes securing
pre‑birth orders and ensuring compliance with both jurisdictions’ adoption laws. Challenges include the
emotional trauma to all parties, potential violation of international human‑rights norms, and the difficulty of
reversing an adoption once it has been finalized.
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Genetic Parentage
Concept: The biological relationship established through DNA between a child and a genetic donor (sperm
or egg).
Related terms: biological father, biological mother, gamete donor, hereditary rights.
Explanation: Genetic parentage is distinct from legal parentage in many surrogacy frameworks. While the
surrogate may be the gestational mother, the intended mother may lack a genetic link if using donor eggs.
Legal systems vary in whether genetic ties influence parental rights. Practically, intended parents must
disclose donor information as required by law, and some jurisdictions mandate donor anonymity.
Challenges include reconciling genetic information with legal parentage, especially when cross‑border
surrogacy involves countries with differing donor disclosure statutes, potentially affecting the child’s right to
know their origins.

International Child Abduction
Concept: The unauthorized removal or retention of a child across international borders, often in the context
of surrogacy disputes.
Related terms: Hague Convention, custodial interference, repatriation, legal remedies.
Explanation: Surrogacy disagreements can lead to one party taking the child to another country to assert
parental rights, triggering international abduction claims. The Hague Convention provides a framework for
the prompt return of abducted children, but not all surrogacy‑related states are signatories. Practically,
parties should secure court orders in both jurisdictions to prevent abduction. Challenges include varying
interpretations of “habitual residence,” the potential for the child to be placed under the surrogate’s care,
and lengthy diplomatic negotiations that may delay resolution.

Jurisdictional Nexus
Concept: The factual and legal connections that justify a court’s authority over a surrogacy case.
Related terms: connecting factor, domicile, place of birth, location of contract execution.
Explanation: Courts assess the nexus by examining where the surrogacy agreement was signed, where the
surrogate resides, where the child was born, and the domicile of the intended parents. A strong nexus in the
surrogate’s country may compel that court to apply its domestic surrogacy law. Practically, parties can
structure the agreement to create a favorable nexus, such as signing the contract in a jurisdiction that
recognises their intended parentage. Challenges arise when multiple jurisdictions claim nexus, leading to
conflicting rulings and the need for international coordination.

Legal Parentage
Concept: The status conferred by law that assigns parental rights and responsibilities to individuals.
Related terms: adoption, parentage order, custody, legal guardianship.
Explanation: Legal parentage may be established through pre‑birth orders, post‑birth adoption, or
recognition of the intended parents in the surrogacy contract. In cross‑border cases, the home country may
require a court order from the birth country to recognize legal parentage. Practically, intended parents must
navigate both the surrogate’s jurisdiction and their own to secure legal status, often involving multiple legal
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filings. Challenges include divergent definitions of parentage, the potential for the surrogate to claim
parental rights, and the risk that a lack of recognition leaves the child without a legal guardian.

Maternal Rights
Concept: The rights and obligations of the woman who gives birth to a child, including custody,
decision‑making, and relinquishment.
Related terms: gestational mother, surrogate relinquishment, maternity leave, bodily autonomy.
Explanation: In many jurisdictions, the birth mother automatically acquires maternal rights, regardless of any
surrogacy agreement. Intended parents must obtain a legally binding relinquishment, often through a court
order, to transfer these rights. Practically, the surrogate’s consent must be informed, voluntary, and
documented before birth. Challenges arise when the surrogate later changes her mind, when local law does
not recognise pre‑birth relinquishment, or when cultural norms empower the surrogate’s claim, leading to
contested custody battles.

Medical Ethics Committee
Concept: A multidisciplinary body that reviews and advises on the ethical aspects of surrogacy procedures.
Related terms: institutional review board, ethical oversight, consent validation, reproductive ethics.
Explanation: Many fertility clinics require approval from a medical ethics committee before proceeding with
surrogacy, ensuring compliance with standards on exploitation, informed consent, and the welfare of all
parties. Practically, intended parents must submit detailed proposals, including psychological assessments
and financial arrangements, for committee review. Challenges include varying ethical standards across
countries, the potential for committees to reject arrangements deemed exploitative, and the need to
reconcile ethical recommendations with the legal frameworks of both the surrogate’s and intended parents’
jurisdictions.

National Surrogacy Registry
Concept: An official database that records surrogacy agreements, parentage orders, and related
documentation within a country.
Related terms: public record, transparency, oversight, data protection.
Explanation: Some jurisdictions maintain a registry to monitor surrogacy activity, prevent illegal
arrangements, and facilitate post‑birth legal processes. Intended parents may be required to register the
contract before the embryo transfer and update the registry after birth. Practically, registration provides a
clear audit trail that can be referenced in court. Challenges include privacy concerns, the risk of data
breaches, and the administrative burden of complying with multiple registries when surrogacy involves
more than one country.

Notarial Authentication
Concept: The formal certification by a notary public that a document is genuine and duly executed.
Related terms: apostille, legalization, public deed, evidentiary weight.
Explanation: In cross‑border surrogacy, contracts, consent forms, and court orders often require notarisation
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to be recognized abroad. An apostille, issued under the Hague Convention, streamlines this process for
member states. Practically, parties must obtain notarised copies of all key documents before travel.
Challenges include differing notarial requirements, the need for translation, and the possibility that a
non‑apostilled document may be rejected by foreign authorities, jeopardising the enforceability of the
surrogacy agreement.

Parental Responsibility
Concept: The legal duties and rights associated with caring for a child, including education, health, and
welfare decisions.
Related terms: custody, guardianship, child support, decision‑making authority.
Explanation: Establishing parental responsibility is essential for intended parents to act on behalf of the
child after birth. In some jurisdictions, a parentage order automatically confers full responsibility; in others, a
separate guardianship application is needed. Practically, intended parents must secure the appropriate
order before the child can be enrolled in school or receive medical treatment. Challenges arise when the
surrogate retains residual rights, when the home country requires additional documentation, or when the
child’s citizenship status affects the scope of parental responsibility.

Pre‑Birth Order
Concept: A judicial decree issued before a child’s birth that recognises the intended parents as legal
parents.
Related terms: anticipatory order, parentage order, court decree, prenatal recognition.
Explanation: Pre‑birth orders are pivotal in jurisdictions that allow intended parents to be listed on the birth
certificate immediately upon delivery. The order typically requires proof of a valid surrogacy contract, DNA
testing, and the surrogate’s consent to relinquish rights. Practically, obtaining the order involves filing a
petition in the surrogate’s country, often months before the due date. Challenges include the need for the
order to be recognized in the intended parents’ home country, the risk of the surrogate contesting the
order post‑birth, and the possibility that the birth‑country’s courts may refuse to issue pre‑birth orders due
to public policy.

Psychological Assessment
Concept: An evaluation of the mental and emotional suitability of the surrogate and intended parents for
surrogacy.
Related terms: mental health screening, counseling, suitability criteria, risk mitigation.
Explanation: Psychological assessment aims to identify potential issues such as coercion, unrealistic
expectations, or emotional instability that could jeopardise the surrogacy. Many jurisdictions mandate
assessments by licensed professionals before the contract is signed. Practically, both parties submit to
interviews, questionnaires, and sometimes family therapy sessions. Challenges include cultural differences in
attitudes toward mental health, varying thresholds for approval, and the potential for assessments to be
perceived as intrusive or discriminatory.
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Reproductive Tourism
Concept: The practice of traveling to another country to obtain surrogacy services not available or
prohibited at home.
Related terms: medical tourism, cross‑border surrogacy, jurisdiction shopping, regulatory evasion.
Explanation: Reproductive tourism is driven by legal, cost, or availability factors, leading intended parents to
seek surrogates in countries with permissive regimes. Practically, participants must arrange travel,
accommodation, legal representation, and medical care abroad. Challenges include exposure to unfamiliar
legal systems, language barriers, potential exploitation of local surrogates, and the difficulty of securing
parental recognition upon return home, especially if the home country imposes strict prohibitions on
foreign surrogacy.

Residency Requirement
Concept: A statutory condition that mandates the surrogate or intended parents to reside in the jurisdiction
where surrogacy occurs.
Related terms: domicile rule, local residency, eligibility criteria, geographic restriction.
Explanation: Some countries require that the surrogate be a citizen or permanent resident, and occasionally
that the intended parents also have a minimum period of residence. This aims to prevent “surrogacy
shopping” and protect local women. Practically, intended parents must verify the surrogate’s residency
status and may need to secure visas for extended stays. Challenges arise when intended parents cannot
meet residency thresholds, leading to contract invalidation, or when temporary residency is challenged by
immigration authorities during the gestational period.

Safeguard Clause
Concept: A contractual provision that outlines procedures for unexpected events, such as miscarriage,
medical complications, or surrogate withdrawal.
Related terms: force majeure, contingency plan, risk allocation, termination clause.
Explanation: Safeguard clauses provide a roadmap for addressing adverse outcomes, specifying
responsibilities for medical costs, insurance coverage, and potential termination of the agreement.
Practically, parties negotiate the scope of the clause before embryo transfer, ensuring clarity on who bears
expenses for emergency care or additional IVF cycles. Challenges include differing interpretations of
“unforeseeable” events across jurisdictions, the enforceability of termination provisions in courts that
prioritize the surrogate’s rights, and the emotional toll on intended parents when a clause is triggered.

Surrogate Mother
Concept: The woman who agrees to carry and give birth to a child on behalf of another individual or couple.
Related terms: gestational carrier, biological mother, surrogate consent, maternity.
Explanation: The surrogate may be genetically related to the child (traditional surrogacy) or not (gestational
surrogacy). In cross‑border contexts, the surrogate’s legal status is governed by the laws of her residence
country, which may impose specific eligibility criteria such as age limits, parity restrictions, and health
requirements. Practically, intended parents must ensure the surrogate’s informed consent is documented
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and that she receives appropriate medical and psychological support. Challenges include potential disputes
over parental rights, cultural pressures influencing the surrogate’s decision‑making, and the risk of
exploitation in jurisdictions with weak regulatory oversight.

Surrogacy Agreement
Concept: A legally binding contract that outlines the rights, obligations, and expectations of the surrogate
and intended parents.
Related terms: contract law, consent form, parental relinquishment, compensation schedule.
Explanation: The agreement typically addresses issues such as medical care, insurance, compensation (if
allowed), confidentiality, and post‑birth parental transfer. In cross‑border scenarios, the agreement must
comply with the substantive law of the surrogate’s country and be recognized by the intended parents’
home jurisdiction. Practically, parties engage lawyers in both jurisdictions to draft a bilingual contract that
incorporates mandatory statutory clauses. Challenges include reconciling conflicting legal provisions,
ensuring enforceability across borders, and addressing language translation nuances that could affect
contractual interpretation.

Termination of Pregnancy
Concept: The legal and medical process of ending a pregnancy, which may be contemplated in surrogacy
contracts under specific circumstances.
Related terms: miscarriage, fetal anomaly, elective abortion, medical indication.
Explanation: Some contracts include provisions allowing for termination if severe fetal abnormalities are
detected or if the surrogate’s health is at risk. The legality of such termination varies widely; some
jurisdictions prohibit abortion altogether, while others permit it under limited conditions. Practically,
intended parents must coordinate with medical professionals to obtain diagnostic results and ensure that
any decision complies with local abortion laws. Challenges involve ethical dilemmas, potential conflict
between the surrogate’s autonomy and the intended parents’ wishes, and the risk that a prohibited
termination could lead to criminal liability.

Transnational Legal Assistance
Concept: The provision of legal services that span multiple jurisdictions to support surrogacy parties.
Related terms: cross‑border counsel, international law firm, jurisdictional coordination, legal liaison.
Explanation: Effective transnational assistance involves collaboration between lawyers licensed in the
surrogate’s country and those in the intended parents’ home state, ensuring that all regulatory
requirements are met. Practically, this may include simultaneous filing of petitions, coordinated notarisation,
and joint strategy sessions. Challenges include differing professional ethics rules, fee structures, and the
need to manage time‑zone differences, all of which can complicate communication and increase costs.

Uniform Parentage Act (UPA)
Concept: A model statute in the United States that provides a framework for establishing legal parentage,
including for children born through surrogacy.
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Related terms: statutory adoption, parentage presumption, UPA‑2022, state adoption law.
Explanation: The UPA allows for pre‑birth orders, recognizes intended parents as legal parents, and outlines
procedures for relinquishment. While not adopted uniformly, many states have incorporated its provisions,
offering a degree of predictability for domestic surrogacy. Practically, intended parents in UPA‑adopting
states can file a petition for a pre‑birth order that streamlines the registration of the child’s birth certificate.
Challenges arise when a foreign surrogate’s jurisdiction does not recognize UPA concepts, creating a
disconnect between the surrogate’s legal environment and the intended parents’ home state.

Visa for Surrogate Travel
Concept: An immigration authorization that permits the surrogate to travel internationally for medical
procedures or to accompany the child post‑birth.
Related terms: medical visa, humanitarian visa, travel permit, immigration clearance.
Explanation: In cross‑border surrogacy, the surrogate may need to enter the intended parents’ country for
post‑natal care, handover, or to accompany the child during relocation. Obtaining a visa often requires
proof of medical necessity, a letter from the fertility clinic, and sometimes a sponsorship letter from the
intended parents. Practically, applications must be submitted well in advance to avoid delays. Challenges
include differing visa policies, the risk of denial based on the surrogate’s employment status, and the
potential for immigration authorities to view the travel as facilitating an illegal surrogacy arrangement.

World Health Organization (WHO) Guidelines
Concept: International health recommendations that address ethical, medical, and social aspects of assisted
reproductive technologies, including surrogacy.
Related terms: global standards, reproductive health, ethical framework, policy reference.
Explanation: WHO guidelines provide a benchmark for best practices, emphasizing informed consent,
non‑exploitation, and the health of all parties. While not legally binding, they influence national legislation
and the policies of fertility clinics worldwide. Practically, clinics may adopt WHO‑endorsed protocols to
demonstrate compliance and attract international clients. Challenges involve the gap between WHO
recommendations and local laws, especially in countries where surrogacy is heavily regulated or prohibited,
leading to inconsistencies in care standards across borders.
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